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JURISDICTIONAL STATEMENT 
Jurisdiction in this matter is conferred upon this Court pursuant to the 
Utah Constitution, Article VIII, Section 3, 5 (1989 Supp.); Utah Code 
Annotated 78-2(a)-3; and Rule 3 of the Utah Rules of Appellate Procedure. 
This is an Appeal from a Final Judgment that was granted in the Fourth 
Judicial District Court of Utah County (lower court), the Honorable Raymond 
M. Harding presiding. Findings of Fact and Conclusions of Law were entered 
on December 8,1992, along with a Final Judgment dated December 8, 1992. 
The plaintiff/appellant filed a Notice of Appeal on January 6, 1993 and filed 
an Undertaking on Appeal on January 6,1993. 
STATEMENT OF ISSUES 
I. STANDARD OF REVIEW 
A. When the Lower Court's Conclusions of Law are 
Challenged. 
The lower court's Conclusions of Law are accorded no particular 
deference on appeal, but are reviewed under a correctness standard. Cottam 
v. Hepner, 777 R2d 468, 471 (Utah 1989) where the lower court makes a 
finding of fact supported by evidence in the record but makes an incorrect 
conclusion of law therefrom, the Appellate Court can vacate that conclusion 
of law. LEG. Leasing Co. v. Gordon, 776 R2d 607, 613 (Utah 1989). 
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B. Was Cecil Eugene "Sonny" Clark (hereinafter "Clark") 
an employee or an independent contractor? 
C. Must the trial court accept admissions made in the 
Answer to the Complaint? 
DETERMINATIVE STATUTES 
Utah Constitution, Article VIII, Section 3, 5 (1989 Supp.) 
Utah Code Annotated 78-2(a)-3 
Rule 3 of the Utah Rules of Appellate Procedure 
§§35-4-22.3(3) of the Utah Code Annotated 
Internal Revenue Code §3121(d) 
Revenue Ruling 87-41 (1987-1 CB 296) 
OTHER 
Professor Larsen, The Law of Workers Compensation, 
§§43.30, at 8-10 (1990) 
The Restatement of Agency, 2nd, §220, p. 485 
2 
STATEMENT OF THE CASE 
Nature of the Case 
Plaintiff/Appellant Cecil Eugene "Sonny" Clark ("Clark") brought an 
action in lower court against Phone Directories Company, Inc., a Utah 
corporation and Marc Bingham, its president, for wrongful termination and 
treating Clark as an independent contractor rather than as an employee and 
for damages. 
Course of Proceedings 
Findings of Fact and Conclusions of Law were issued by the Court on 
December 8, 1992. (See Appendix "A") and a Judgment was entered on 
December 8, 1992. (See Appendix "B") A post trial motion was made to 
strike the Answer to the Complaint, and that Motion was denied. (See 
Appendix "C") 
Disposition in the Lower Court 
The only issue the trial court considered was whether or not Sonny 
Clark was an employee. The remaining issues of wrongful termination, 




1. Clark sold yellow page advertising for Phone Directories. (U 5, 
Complaint) 
2. Phone Directories is a publisher and distributor of a phone 
directory in smaller communities, primarily in western United States. (U 6, 
Complaint) 
3. Clark was a salesman for Phone Directories for approximately 
13 years. (115, Complaint) 
4. Clark was terminated for responding to a subpoena and 
testifying. (U 9, 10, & 11, Complaint) 
5. Clark was an employee of Phone Directories and was improperly 
terminated and appropriate state and federal taxes were not paid. (If 12, 
Complaint) 
SUMMARY OF THE ARGUMENT 
Phone Directories Company, Inc., a Utah corporation, hereinafter 
("Phone Directories"), defendant and respondent, is a company located in the 
state of Utah that prints phone directories and sells advertising in the phone 
directories' yellow pages for smaller communities primarily throughout the 
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western United States. The owner of the company and its chief executive 
officer is the defendant Marc Bingham. 
For many years this company has engaged individuals to go into small 
cities and towns to sell advertising in the yellow pages of their phone 
directories. 
Phone Directories did not withhold federal or state taxes from the 
checks received by the sales people, but in every other way they treated their 
sales people as employees. 
They directed where they should go to sell; when they should go; when 
they should start another "book"; who is to sell with them; when they should 
report in (daily, weekly); what area of a community they should sell; whether 
they should go back and "finish up" the sales area after they have left it; that 
they should not work for any other phone directory company; that while 
selling in an area they are to expend their full time and energy and not have 
any other employment; paid part or all of the sales person's business expenses, 
while away from their home, through trades with phone directories' 
customers. 
§35-4-22.3(3) Utah Code Annotated, as amended of the Utah 
Unemployment Compensation Act are the guidelines set down statutorily to 
determine what is or is not an independent contractor. 
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The trial court used the Utah Unemployment Compensation Act 
criteria of what is and what is not an independent contractor, to decide and 
brief this issue for the trial court. 
In the Answer filed by the defendants/respondents they made certain 
admissions which admissions are part of the statutory definition of what is an 
employee. The trial court ignored those admissions in the Answer and did not 
include them in the Findings of Fact. 
DETAIL OF THE ARGUMENT 
Criteria for Evaluating Whether a Person is an Independent 
Contractor or an Employee 
Since the trial court's Findings of Fact and Conclusions of Law was 
based on Utah Code Annotated 35-4-22.3(3), Clark's response will attempt to 
deal with each subsection of the code. 
In the argument we have attempted to use as many "exhibits" as 
possible. As in many trials there is testimony on both sides of an issue, but this 
case is somewhat peculiar because of the nature of the documentation. The 
documents, in most part, speak for themselves. 
6 
There is considerable overlap in the various sections herein and rather 
than repeat the same argument I have referred back to an argument already 
made in another section. 
35-4-22.3(3)(a): 
"Whether the individual works his own schedule or 
required to comply with another person's instructions 
about when, where, and how the work is to be 
performed." (emphasis added) 
RESPONSE 
In the Amended Answer to the Amended Complaint 
defendants/respondents stated in Paragraph 8(c): 
"Defendants admit that PDC (Phone Directories) 
determines when a specific directory sales period 
shall open and close." 
Paragraph 8(c) of the Amended Answer answers the question of 
whether Phone Directories decided the "when and where" the sales of the 
directory will take place. The sales manual states: 
"We want to know what is happening in the field, so 
please adhere to the Sales Manual." (Found on the 
second to last page of the sales manual, Exhibit I) 
Mr. Clark testified that the sales manager of Phone Directories 
decided "where" and "when" he worked. R. 12,13 
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Again referring to the sales manual, it states under the subtitle of 
Attendance: 
"Commission sales employee must inform his/her 
book manager, prior to 8:00 a.m. if he/she is unable 
to report for work that day for any reason. If he/she 
is unable to contact the book manager, he/she must 
inform the sales secretary at the home office prior to 
8:30 a.m. that day." (Exhibit 1, p. 15) 
Mr. Clark testified he had to phone in each day. 
"The book manager must call the home office every 
day to communicate with the secretary." R. 14 
Further, plaintiffs Exhibit 4, a memo dated February 19, 1986, was 
sent out by Phone Directories to the salespeople. It reads as follows: 
"We are looking forward to our upcoming sales 
meeting to be held on March 21. This will be a 
mandatory meeting for all salespersons. Hope to see 
you all there." 
In the Amended Answer defendants/respondents stated in paragraph 
8(b): 
"Defendants admit that PDC (Phone Directories) 
coordinates plaintiffs yellow page advertising sales 
activities." 
On June 30, 1987 there was a letter from the defendant Marc 
Bingham, President and owner of Phone Directories, to Sonny Clark 
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wherein Marc Bingham informs Mr. Clark that he will be terminated if you 
do not follow the attendance policy in the sales manual. (Exhibit 7) 
35-4-22.3(3)(b): 
"Whether the individual uses his own methods and 
requires no specific training from the purchaser, or is 
trained by an experienced employee working with 
him, is required to take correspondence or other 
courses, attend meetings, and by other methods 
indicates that the employer wants the service 
performs." (emphasis added) 
RESPONSE 
In the Amended Answer defendants/respondents stated in paragraph 
8(a) of the Answer: 
"Defendants admit that plaintiff has voluntarily 
received a training course from PDC (Phone 
Directories)." 
In the memorandum to all sales personnel dated February 19, 1986 
(Plaintiffs Exhibit 4) defendant Marc Bingham, President of Phone 
Directories, refers to a mandatory sales meeting. 
The trial court's Conclusions of Law stated as follows: 
"The plaintiff was required to attend an annual 
meeting, PDC (Phone Directories) imposed minimal, 
if any, formal training requirements. PDC 
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essentially allowed Mr. Clark to use his own sales 
methods." 
Clark testified he attended the mandatory sales meeting. R.17 
35-4-22.3(3)(c): 
"Whether the individual fs services are independent of 
the success or continuation of a business or are 
merged into business} where success and continuation 
of the business depends upon those services and the 
employer coordinates work with the work of others." 
(emphasis added) 
RESPONSE 
In the Amended Answer defendants/respondents stated in paragraph 
8(b) of the Answer: 
"Defendants admit that PDC (Phone Directories) 
coordinates plaintiffs yellow page advertising sales 
activities." 
The trial court failed to address in the Findings of Fact or Conclusions 
of Law the second half of the statutory reference (c), which states: 
"And the employer coordinates work with the work 
of others." 
The coordination aspect of (c) is clear and unmistakable and admitted in 
the Answer, as heretofore recited. 
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The first half of (c) at the beginning of this section seems to be 
awkwardly drafted. Does it mean that the Phone Directories business is 
dependent on the combined work of all their salespersons or does it mean they 
are dependent on just one salesperson, such as Mr. Clark. Clearly, their total 
business is not dependent on one salesperson, it is dependent on the total 
efforts of all of the salespersons combined. 
The Findings of Fact (12) stated: 
"Plaintiffs sales efforts were largely independent of 
the success or continuation of PDCs (Phone 
Directories) business." 
The Conclusions of Law, Subsection (c) stated: 
"The Court finds that plaintiffs services were largely 
independent of the success or continuation of 
defendant's business." 
35-4-22.3(3)(d): 
"Whether the individual services may be assigned to 
others or must be rendered personally. " 
RESPONSE 
Paragraph 8(f) of the Amended Answer clearly states as follows: 
"Defendants admit that during his employment with 
PDC ( Phone Directories), plaintiff could not 
independently hire subcontractors to solicit yellow 
11 
page advertising sales for him or with him." 
(emphasis added) 
Mr. Clark so testified that he could not hire people to help him with 
his sales. R. 20 
In spite of this admission in the Answer, the trial court held in the 
Conclusions of Law dealing with Section (d): 
"Although plaintiffs services could not be assigned, 
plaintiff enjoyed the right to hire and supervise others 
to perform the contract." (Subsection (d) and (a)) 
This is a clearly erroneous conclusion in light of the Answer to the 
Complaint. If you cannot "hire" others, you cannot assign your work to 
others. The trial court ignored the admission in the Answer to the 
Complaint. 
Findings of Fact 13 states, "plaintiff was free to hire and supervise 
other people to perform the sales task," again clearly contrary to the Answer 
to the Amended Complaint. The trial court erred. 
35-4-22.3(3)(e): 
"Whether the individual has the right to hire, 
supervise, and pay other assistants pursuant to a 
contract under which the individual is responsible 
only for the attainment of a result or the individual 
hires, supervises, and pays workers at the direction of 
the employer." (emphasis added) 
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RESPONSE 
We refer again to paragraph 8(f) of the Answer to the Amended 
Complaint wherein the defendants/respondents admit: 
"Defendants admit that during his employment with 
PDC (Phone Directories), plaintiff could not 
independently hire subcontractors to solicit yellow 
page advertising sales for him or with him." 
See discussion 8(e) herein. 
35-4-22.3(3)(f): 
"Whether the individual has been hired to do one job 
and has no continuous business relationship with the 
person for whom the services are performed, or_ 
continues to work for the same person year after 
year." (emphasis added) 
RESPONSE 
This issue is whether as an independent contractor you work for one 
employer (Phone Directories) or for many different phone book companies. 
An independent contractor can hire out for any number of jobs with 
different clients in the independent contractor's chosen area of expertise. 
For example, a painter or a plumber customarily work for different clients 
on different jobs monthly. Herein a sales representative must work only for 
Phone Directories if he/she wants to sell advertising for phone directories. 
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A salesperson is required to sign a Non-Compete Agreement that they will 
not work for any other phone book company. (Exhibit 27) 
The trial court in the Conclusions of Law, Subsection (f) stated as 
follows: 
"Plaintiff had a continuing relationship with PDC 
(Phone Directories), but did so only by continuing to 
accept new "books" as PDC offered them to him. 
Plaintiff essentially worked on a book-by-book 
basis." (emphasis added) 
It is true that salespeople would go from selling one telephone book to 
selling another telephone book for Phone Directories, the 
defendant/respondent, which meant going from one town to another town, 
or one state to another state. The issue is that the salespeople had to work for 
the same company, place after place, rather than going from one phone book 
company to another phone book company and then maybe back again to do a 
book for Phone Directories. 
Mr. Clark testified that when he worked for Phone Directories he did 
not work for other phone directory companies. R. 21 
Phone Directories, by requiring a Non-Competition Agreement, then 
attempting to label their sales representatives as independent contractors 
effectively created a nullity. You cannot be an independent contractor 
selling advertising in yellow pages and only work for one company. 
Independent means independent. Clark would have to sell for Phone 
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Directories only if he wanted to sell yellow page advertising. Clark could 
sell cars, air conditioners, clothes, etc., but he could not be a true 
independent contractor and build up an expertise in selling phone directory 
advertisements for various companies that publish phone directories. 
The criteria set out in this section of the code speaks of working for 
the same company year after year. The issue is not "why," but did the 
person do it. In this case Clark did it and the Conclusions of Law affirms 
that Clark did it. 
Subsection (f) of the Findings of Fact: 
"Plaintiff had a continuing relationship with PDC 
(Phone Directories), but did so only by continuing to 
accept new "books" as PDC (Phone Directories) 
offered them to him. Plaintiff essentially worked on 
a book-by-book basis." 
That Subsection (f) of the Findings of Fact clarifies the working 
relationship between Phone Directories and Clark. Clark could not work for 
another phone directory company, but continued the majority of his time, to 
take one assignment after another from Phone Directories. 
Clark worked for Phone Directories from 1980 through 1991 
(Findings of Fact 1). The criteria in (f) of not being an independent 




"Whether the individual establishes his own time 
schedule or the employee sets the time schedule." 
RESPONSE 
Findings of Facts 10 states as follows: 
"Plaintiff was free to conduct his business as he saw 
fit. Plaintiff was not physically within PDCs 
direction or control. He set his own schedule . . . " 
Conclusions of Law, Subsection (a) states as follows: 
"The Court finds that the plaintiff essentially free to 
set his own schedule." 
The sales manual (Exhibit 1) reads under "Attendance": 
"Commissioned sales employee must inform his/her 
book manager prior to 8:00 a.m. if he/she is unable to 
report for work that day for any reason. If he/she is 
unable to contact the book manager, he/she must 
inform the sales secretary of the home office, prior to 
8:30 a.m. that day." 
"Any commissioned sales employee who is absent two 
or more consecutive working days, with or without 
reporting or calling, will be subject to immediate 
termination." (Notice the word "employee," rather 
than independent sales contractor) (p. 15) 
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In Exhibit 7 Clark, is ordered to report to work on a day certain or he 
will be terminated. It does not sound as if Clark was the master of his own 
ship. 
Clark testified that the Phone Directories job requires full-time 
attention during the working day and the five working days of the week, or 
you lose your job. R. 32-33 
35-4-22.3(3)(h): 
"Whether the individual is free to work when and for 
whom he chooses, or is required to devote full time to 
the business of the employer and is restricted from 
doing other gainful work " (emphasis added) 
RESPONSE 
Conclusions of Law, Subsection (h) by the trial court states: 
"The Court finds the plaintiff was free to devote time 
to other business endeavors and did so." 
Exhibit 27 is a Non-Compete Agreement which prohibits salespersons 
for Phone Directories from working for any other phone directories. The 
combination of control that Phone Directories have on their salespersons, as 
indicated in the other subsections of this Brief (see discussion (a) and (h)) and 
the Non-Compete Agreement closed the door on these Phone Directories 
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salespeople from working for other phone directory companies selling 
advertising. 
If one were to read Subsection (h) as whether or not the salespersons 
could work in any other line of work they chose to work after they had 
completed their specific assignment "Book," for Phone Directories, the 
answer would be "yes." 
If, on the other hand, one considers an independent contractor truly 
independent and able to work for whom he or she wishes in the same area, the 
answer is a clear "no." Interjecting the Non-Compete Agreement, a 
salesperson cannot comply with Subsection (h) which requires that the 
"individual is free to work . . . for whom he chooses." (emphasis added) 
See discussion Section (f), p. 13. 
35-4-22.3(3)(i): 
"Whether the individual uses his own office, desk, 
telephone or other equipment or is physically within 
the employer's direction and supervision. " 
RESPONSE 
Findings of Fact, Subsection (r) reads as follows: 
"Plaintiff did not have his own office, hold a business 
license, maintain a business telephone, or advertise." 
18 
The reason for this is clear. These so-called independent salespeople 
would work from one phone book to another phone book for Phone 
Directories until one or the other decided to break off the relationship. There 
would be no need to have an independent office, or phone, or to advertise. 
The trial court indicated in the Conclusions of Law, Subsection (q): 
"Although a plaintiff devoted some time to his heating 
and air conditioning business, plaintiff spent the 
majority of his time fulfilling contracts for PDC 
(Phone Directories)." 
35-4-22.3(3)(j): 
"Whether the individual is free to perform services at 
his own pace or perform services in the order or 
sequence set by the employer." 
RESPONSE 
The trial court stated in Subsection (j) in the Conclusions of Law: 
"Plaintiff enjoyed substantial flexibility in setting and 
working at his own pace." 
Clark testified his job with Phone Directories required him to devote 
full time in the working day and week to Phone Directories. R. 32 
Also, see discussion (c), p. 10 and (q) p. 21. 
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35-4-22.3(3)(k): 
"Whether the individual submits reports or is 
required to supply regular written or oral reports to 
the employer." (emphasis added) 
RESPONSE 
Conclusions of Law, Subsection (k) states as follows: 
"Plaintiff was required to submit regular reports to 
enable PDC (Phone Directories) to determine what 
money was owed him." 
On page 19 of the sales manual, Exhibit 1 reads as follows: 
"Every commission sales employee and book 
manager is responsible for completing weekly sales 
reports (see examples) each week and sending these 
reports with their business to the home office. All 
pay checks will be held until this process is followed." 
(emphasis added) 
The criteria in Subsection (k) is "regular . . . reports." The 
Conclusions of Law agrees Clark had to submit "regular reports." Again, the 
issue is not why he submitted them but the fact he had to submit them at all. 
35-4-22.3(3)(n): 
"Whether the individual accounts for his own 




Finding of Fact 11 states as follows: 
"Although plaintiff was entitled to receive 'trade-
outs' wherein plaintiff received lodging, food, and 
gas in exchange for advertising, plaintiff was not 
required to do so. If plaintiff was unable to establish 
a trade-out, or decided for some reason not to use the 
trade-out, plaintiff was ultimately responsible for his 
own expenses and was not entitled to 
reimbursement." 
The Conclusions of Law, Subsection (m) reads as follows: 
"Although plaintiff could cover some of his expenses 
through 'trades,' he was ultimately responsible for his 
expenses and was not entitled to reimbursement." 
In the Sales and Policy Procedure Manual, Exhibit 1, page 10, is a 
section entitled "Trades." Amongst other things the section entitles the sales 
representative to obtain food, lodging, gasoline and oil by trading advertising 
for these commodities or services. Clark would receive no commission for 
his trades, but he would receive "expenses" from his employer. 
35-4-22.3(3)(q): 
"Whether an individual works for a number of 
persons or firms or at the same or usually works for 
only one employer." (emphasis added) 
21 
RESPONSE 
As indicated hereinabove, if this action is talking about working as a 
salesman for Phone Directories' yellow page advertising or working in some 
other profession, not selling advertising for yellow pages, then there is no 
argument. 
On the other hand, if this section is talking about working in the same 
business (i.e., selling yellow page advertising for phone directory 
companies), then this section is very much applicable to the case at hand as 
evidenced by the Non-Compete Agreement, defendant's Exhibit 27. 
In Paragraph 5 of the Findings of Fact the Court concluded as follows: 
"Mr. Clark's association with PDC (Phone 
Directories) is typical of the relationship between 
PDC (Phone Directories) and its salespeople." 
See discussion (f), p. 13 and discussion (h), p. 17. 
This ends the section-by-section analysis of Utah Code Annotated, 35-
4-22.3(3). 
It is of interest to note another wrinkle in the relationship of Phone 
Directories to its sales representatives. I quote from the sales manual, page 
15, Exhibit 1, entitled "Dress Code": 
22 
"As commission sales employee of Phone Directories 
Company you represent the company in your contact 
with the public. Obviously, neatness and good taste in 
dress and appearance contribute greatly to the 
impression you make on customers . . . Men should 
wear appropriate sport coats and slacks or suits, with 
shirts. Ties are encouraged . . . Facial hair must be 
well-trimmed and present a neat appearance . . . 
Women should wear dresses, suits or skirts of an 
acceptable length. Tight-fitting or revealing clothing 
of any nature should not be worn . . . All sales 
personnel should wear properly fitted undergarments 
. . ." (emphasis added) 
When this manual and its progeny were written for the sales 
representatives they were required to follow it, as indicated in the letter from 
Marc Bingham to Clark, dated June 30, 1987 (plaintiffs Exhibit 7). 
Of all the independent contractors that come and go in our lives, from 
doctors and lawyers to plumbers and electricians, one can hardly imagine 
putting out a manual directing the independent contractor on his 
undergarments or the tightness of her skirt or whether he should wear a tie. It 
all sounds very much like an employer talking to an employee. 
Linda Young was another sales representative who testified in court she 
made the observation that when you asked to leave an area, you didn't make 
the increase in sales that Phone Directories wanted you to make, if you wanted 
to keep working for them. R. 44 This is Mrs. Young's discussion of having 
been sent to three or four clean-up areas, (p. 146) Mrs. Young testified that 
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the office was in charge of when you left an area. R. 148 There was a great 
deal of intimidation. Mrs. Young was told to follow the sales manual. R. 149 
The sales manual is a comprehensive guide of company policies and 
procedures regarding work rules and benefits. (Exhibit 1, p. 1) 
Interestingly, the resignation form for Phone Directories Company for 
a commission salesperson is found on page 4 of Exhibit 1 wherein it reads in 
part: "Whereby, I hereby voluntarily resign my employment with Phone 
Directories Company." (Emphasis added) 
On several occasions in the sales manual I have underlined where it uses 
the word "employee" rather than the word they are attempting to establish in 
this case "independent contractor." The word "employee" is used 31 times in 
the manual. The manual is directed to the sales representatives. 
Mr. Clark held himself out as a self-employed person for tax purposes, 
since there was no withholding from his commission check. R. 60 
In Tasters Ltd. v. Department of Employment Security, 819 P.2d 361 
(Utah App. 1991), the Utah Court of Appeals refers to these same 20 factors 
in the statutory test contained in §§35-4-22.3(3) of the Utah Code Annotated 
in its analysis of what is an independent contractor or employer. 
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This test was followed in this trial (see Addendum "A", Findings of 
Fact and Conclusions of Law). The subsections of this code have been 
previously outlined in this Brief 
Tasters, supra, went on to state as follows with regard to the statutory 
test: 
"The commission shall analyze all of the facts in 
Subsections (a) through (t) under the common-law 
rules applicable to the employer/employer 
relationship to determine if an individual is an 
independent contractor." 
Professor Larsen, The Law of Workers Compensation, §§43.30, at 8-
10 (1990) emphasizes that the right to control has historically been an integral 
element in determining that a person was an employee. 
Tasters, supra, also addresses the issue of the Findings of Fact. The 
Tasters court said the Findings of Fact "have historically been considered 
conclusive if they were supported by the evidence." In this case the trial court 
ignored the admissions in the Answer to the Complaint. Counsel for Phone 
Directories moved after trial to strike the admissions in the Answer. The trial 
court denied that Motion. (See Addendum "B") An important issue is, can the 
trial court rule contrary to the admissions in the Answer to the Complaint? 
Newsleep Inc. v. Department of Employment Security, 703 P.2d 289, 
291-93 (Utah 1985) involved installers of water bed that Newsleep claimed 
were independent contractors and not employees. Like the salespeople for 
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Phone Directories, they did not install water beds for any other company, the 
installers did not have independent business licenses and had a minimum 
investment in tools necessary to do their work. Newsleep seems in many ways 
to be very close to the factual situation of the case at hand. 
In a more recent Utah case, English v. Kienke, 848 R2d 153 (Utah 
1993) involved a person who was running a home and paying for his rent by 
making improvements on the home. In the course of his work on the home he 
fell and died. The trial court ruled English was an independent contractor. 
The Court cited Harry L. Young v. Ashton. 538 P.2d 316 (Utah 1975) 
wherein the Court explained the difference between an employee and an 
independent contractor for the purposes of determining coverage under the 
Workers Compensation Act. In the English case the owner of the home did 
not directly control English's work on the home and English was not give 
specific job assignments or particular duties. The Court said, "In essence, the 
arrangement was that English would engage in repair and restoration work at 
his convenience without supervision or direction." The Supreme Court 
upheld the trial court's conclusion that English was not an employee, but an 
independent contractor. 
On the other hand, in this case, Clark had considerable supervision. 
Clark was told which jobs to do and when to do them, if he wanted to work for 
Phone Directories. He did not and was not able to work at his convenience or 
without direction as to where or when he would work. 
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Possibly as compelling as any argument is the argument that Clark, and 
those similarly situated, could not sell yellow page book advertising for 
anybody else other than Phone Directories in the areas where Phone 
Directories sold their books. The fact that it was in a separate document 
makes little difference. A total package offered by Phone Directories 
prohibited these salespeople from doing their specialized work for anyone 
else, which is contrary to the very fundamental concept of an independent 
contractor. Independent means independent to work for whom they wish and 
when they wish in the same field (i.e., yellow page advertising). 
Interestingly, the Internal Revenue Service, in their effort to determine 
whether an individual is an employee or an independent contractor, relies 
heavily on the degree to which the individual is economically dependent on 
the employer's business — i.e., the amount of control the employer has over 
the individual and the permanency of the relationship between the employer 
and the individual providing the services. (See Internal Revenue Code 
§3121(d) and Revenue Ruling 87-41 (1987-1 CB 296) 
The Restatement of Agency, 2nd, §220, p. 485 states as follows: 
"A servant is a person employed to perform services 
in the affairs of another and who with respect to the 
physical conduct or in the performance of the 
services is subject to the other's control or right to 
control." 
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The word "servant" used in the restatement is now commonly referred 
to as an "employee." The extent of control, which, by the agreement 
("manual" [Exhibit 1]), the master may exercise over the details of the work is 
listed as a matter of fact to consider in applying the above test. The reason for 
this is the fact that the relation of master and servant is one not capable of 
exact definition. Footnotes to the above restatement state: 
"Although the right to control a physical conduct of 
the person giving service is important and in many 
situations is determinative, the control or right to 
control needed to establish the relation of master and 
servant may be very intenuated . . ." 
The right to discharge is an important factor in indicating that the 
person possessing the right is an employer. He exercises control to the ever-
present threat of dismissal, which causes the worker to obey his instructions. 
That right existed with Phone Directories. An independent contractor, on the 
other hand, cannot be fired so long as he produces a result which meets his 
contract specifications. 
Interestingly, the way that Phone Directories had set up their sales 
program they had absolute control. They could send their salespeople to an 
area and/or move them to another area or terminate them at any time. There 
were actually no practical limitations on what Phone Directories could do 
with regard to their salespersons. There was no contract (per job or "book") 
to fulfill a certain task upon which the salesperson could rely and not be 
terminated or the assignment changed. The Policy and Procedures Manual 
(Exhibit 1) states that the employee can be terminated at any time and the 
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employer can terminate the employee at any time. Hardly an ideal 
independent contractor relationship. 
Is the THal Court Bound bv the Admissions in the Answer to the 
Complaint? 
Can defendants amend Answer after trial is over? No motion was made 
prior to the close of evidence to amend the Answer to the Complaint. Two 
recent cases, Hill v. State Farm. 829 P.2d 142 (Ut. App. 1992) held that a 
denial of a motion to amend is proper when it comes even late in the trial, let 
alone after the trial is concluded. There does not seem to be any Utah cases 
that deal directly with deleting or ignoring an admission in an answer. There 
are a number of recent cases that deal with amending complaints, Kleinert v. 
Kimball Elevator Co.. 854 P.2d 1025 (Ct. App. 1993) and Mountain America 
Credit Union v. McClellan. 854 P.2d 590 (Ct. App. 1993). These cases and 
others before them do not deal with the issue of seeking to disown or 
withdraw an admission made in the Answer after the trial is concluded. 
CONCLUSION 
Clark was an employee of Phone Directories. The weight of and the 
number of criteria and control factors that Phone Directories had clearly 
makes him an employee, no matter what label was put upon him, and urge this 
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Court to reverse the trial court's determination that Clark was an independent 
contractor. 
DATED this H day of November, 1993. 
Preston Creer 
ftorney for the Plaintiff/Appellant 
i^ecil Eugene "Sonny" Clark 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing BRIEF 
OF APPELLANT CECIL EUGENE "SONNY" CLARK was mailed, postage 
prepaid, this // day of November, 1993, to the following: 
Edward D. Flint 
FLINT & CHRISTENSEN 
3760 Highland Drive, Suite 500 
Salt Lake City, Utah 
APPENDIX "A" 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL teSTR&T 
IN AND FOR UTAH COUNTY, STATE OF UTAH 
CECIL EUGENE "SONNY" : 
CLARK, TiBirnnTin 
Plaintiff, FINDINGS OF FACT AND 
VS. CONCLUSIONS OF LAW 
PHONE DIRECTORIES, INC., 
A UTAH CORPORATION, and : 
MARC BINGHAM, Case No. 91040806 
Defendants. 
The case of Cecil Eugene "Sonny" Clark v. Phone 
Directories, Inc. et. al. No. 91040806, came on for trial before 
the Honorable Ray H. Harding of the Fourth Judicial District Court 
of Utah on August 27, 28 and September 22, 1992. The plaintiff 
was represented by counsel John Preston Creer and the defendant 
was represented by Edward D. Flint. The plaintiff's claim was 
based on a theory of wrongful discharge. As a threshold issue, 
the parties had stipulated that if Mr. Clark could not establish 
that he was an employee, he would dismiss the complaint. Thus, 
the issue tried and determined in this case was whteher Mr. Clark 
was an employee or independent contractor. 
The plaintiff presented evidence through the testimony 
of Sonny Clark, Linda Young, David Young and Don Reevely to 
establish that Mr. Clark was an employee of Phone Directories. 
The defendant presented testimony through Cindy Sorter, Vicki 
Iechelbeger, lone Chilton, and Jim Latham to establish that Mr. 
Clark was an independent contractor. All of the witnesses, save 
Mr. Latham and Ms. Chilton, were sales representatives and were 
associated with Phone Directories during the same period of time 
as Mr. Clark. After considering the evidence present by the 
parties over the three days of trial, reading the pre- and post-
trial briefs of the parties, and being fully informed of the facts 
and law, the Court enters the following Findings of Fact and 
Conclusions of Law. 
Findings of Fact 
1. Plaintiff Sonny Clark worked for Phone Directories 
as a sales representative from 1980 through 1991. 
2. Defendant Phone Directories, Inc. (PDC) is a Utah 
and Alaska corporation with its principal place of business in 
Provo, Utah. 
3. PDC sells yellow page advertising and makes 
regional yellow page directories throughout the continental United 
States. PDC has yellow page directories in a number of states 
from North Carolina to Alaska. 
4. To sell advertising in the geographic areas covered 
by the directories, Phone Directories hires sales representatives 
to contact each business in the region to provide them the 
opportunity to purchase advertising in the directory. 
5. Based on the testimony of Mr. Clark, Vicki 
Iechelbeger, Cindy Sorter, Linda Young, David Young and Don 
Reevely, all of whom were sales representatives of PDC for varying 
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lengths of time and in different locations, Mr, Clark's 
association with PDC is typical of the relationship between PDC 
and its sales people. 
6. Mr. Clark's sales relationship was memorialized in 
a written contract in which he was characterized as an independent 
contractor. The contract provided that Mr. Clark could "handle 
any other type of personal endeavors as long as [he] do[es] not 
represent work for any organization of personal interests which 
might be competitive to [PDC]". 
7. During the period between 1980 through 1991, Mr. 
Clark worked in the western United States — principally in 
Alaska, Arizona, California, Colorado, Nevada, Utah and Wyoming. 
He also conducted various other business operations including a 
heating and air conditioning service out of his home. Mr. Clark 
also sold yellow page advertising for another yellow page 
advertiser that did not compete in the same geographic area as the 
defendant. Nevertheless, the majority of plaintiff's time during 
this period was spent performing contracts for PDC. 
8. The evidence also showed that other sales 
representatives were allowed and frequently did maintain other 
business while performing their contracts with PDC. Specifically, 
Vickie Iechelbeger owned, operated and managed a dump truck 
service and Cindy Sorter was a representative with Mary Kay 
cosmetics during the same time that each performed contracts for 
PDC. 
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9. PDC did not provide Mr. Clark with any formal 
training. His sales methods or techniques were adapted from his \ 
\ 
own experience and PDC did not impose any particular sales \ 
protocol on plaintiff. The same was true with the other sales j 
representative witnesses. Although PDC had an annual meeting to 
which plaintiff was required to attend, plaintiff was essentially 
free to sell advertising in the manner that he determined to be 
most effective. 
10. Plaintiff was free to conduct his business as he 
saw fit. Plaintiff was not physically within PDC's direction or 
control. He set his own schedule, sales appointments, managed his j 
own books, arranged his own transportation, provided his own 
supplies (except for uniform sales contracts) and was responsible 
i 
for virtually every other part of the sales function. Plaintiff ; 
solicited his clients in person and used his own automobile to ; 
make such contacts. The evidence presented from all of the sales 
representative witnesses supports this finding. PDC did require j 
that Mr. Clark provide weekly sales reports to enable PDC to 
determine what money was owed to him so that he could be paid 
under the contracts. 
i 
11. Although plaintiff was entitled to receive j 
"tradeouts", wherein plaintiff received lodging, food, and gas in j 
exchange for advertising, plaintiff was not required to do so. If j 
plaintiff was unable to establish a tradeout, or decided for some 
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reason not to use a tradeout, plaintiff was ultimately responsible 
for his own expenses and was not entitled to reimbursement. 
12. Plaintiff's sales efforts were largely independent 
of the success or continuation of PDC's business. 
13. Although plaintiff was ultimately responsible to 
see that each sales area was successfully solicited, and thus the 
job could not be assigned, plaintiff was free to hire and 
supervise other people to perform the sales task. The evidence 
from the other sales representatives provided also indicates that 
sales representatives routinely hired others to assist in the 
solicitation of businesses in the contracted area. 
14. Plaintiff contracted with PDC on a "book-by-book" 
basis. Any continuing relationship between the parties existed 
because each party agreed to continue with the business 
relationship. Plaintiff was free to leave after the completion of 
any book, and PDC was free not to contract with plaintiff for 
another book. 
15. Plaintiff was paid on a strict commission basis. 
16. Plaintiff fs profits or losses were directly related 
to the services performed, the hours worked, and the good and bad 
business decisions that were made. 
17. Plaintiff did not maintain an office, hold a 
business license, maintain a business phone or advertise. Some of 
the other sales representatives did, however, have offices and 
business phones. 
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18. While the plaintiff was performing any given 
contract, PDC could not terminate plaintiff's rights under the 
contract unless there was a breach of the contract. 
Conclusions of Law 
This case involves a cause of action based on wrongful 
discharge. However, as the parties recognize, the threshold issue 
to any determination of wrongful discharge is the legal conclusion 
that plaintiff was an employee, rather than an independent 
contractor, and as such entitled to bring the wrongful discharge 
claim. In that regard, the parties have stipulated that the first 
issue for the court is a determination whether Mr. Clark was an 
employee. 
In support of their respective positions, both parties 
have relied on Utah Code Ann. § 35-4-22.3(3) to establish the 
criteria to be considered in order to distinguish between 
independent contractor status and employee status. Although § 35-
4-22.3(3) deals specifically with the Utah Unemployment 
Compensation Act, the Court considers this section to be a helpful 
guide in determining whether Mr. Clark was an employee or an 
independent contractor. Therefore, the Court has considered the 
facts of this case in light of each subsection of § 35-4-
22.3(3)(a)-(t) and concludes under each section as follows: 
Subsection (a) : Although PDC set broad requirements 
for location and duration of service, and imposed specific 
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reporting requirements, the Court finds that plaintiff was 
essentially free to set his own schedule. 
Subsection (b): Though plaintiff was required to 
attend an annual meeting, PDC imposed minimal, if any, formal 
training requirements. PDC essentially allowed Mr. Clark to use 
his own sales methods. 
Subsection (c): The court finds that plaintiff's 
services were largely independent of the success or continuation 
of defendant's business. 
Subsection (d) and (e): Although plaintiff's services 
could not be assigned, plaintiff enjoyed the right to hire and 
supervise others to perform the contract. 
Subsection (f): Plaintiff had a continuing 
relationship with PDC, but did so only by continuing to accept new 
"books" as PDC offered them to him. Plaintiff essentially worked 
on a book-by-book basis. 
Subsection (g): See Court's consideration of 
subsection (a). 
Subsection (h): The Court finds that plaintiff was 
free to devote time to other business endeavors and did so. 
Subsection (i): Plaintiff was not physically within 
defendant's direction and supervision. To the extent that 
plaintiff's compliance with the contract required that he contact 
each business in the area, plaintiff supplied his own car to make 
those contacts. 
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Subsection (j): Plaintiff enjoyed substantial 
flexibility in setting and working at his own pace. 
Subsection (k): Plaintiff was required to submit 
regular reports to enable PDC to determine what money was owed 
him. 
Subsection (1) : Plaintiff was paid on a straight 
commission basis. 
Subsection (m) : Although plaintiff could cover some 
of his expenses through "trades," he was ultimately responsible 
for his expenses and was not entitled to reimbursement. 
Subsection (n): Defendants supplied some forms for 
plaintiff's use in his sales. However, plaintiff was responsible 
for any other materials to the extent that they were necessary. 
Subsection (o): This subsection is largely 
inapplicable to this case because the nature of the business at 
issue does not require a "real, essential, and adequate 
investment" (other than perhaps an automobile). At any rate, it 
is clear that plaintiff did not depend on defendants for "such 
facilities." 
Subsection (p) : Plaintiff's profits and losses were 
directly related to the services he performed and the good or poor 
decisions that he made. 
Subsection (q) : Although plaintiff devoted some time 
to his heating and air conditioning business, plaintiff spent the 
majority of his time fulfilling contracts for PDC. 
8 
Subsection (r) : Plaintiff did not have his own 
office, hold a business license, maintain a business telephone, or 
advertise* 
Subsection (s): PDC could not have terminated 
plaintiff during the performance of any given contract, unless 
plaintiff breached the contract. 
Subsection (t): Plaintiff probably could have 
terminated his relationship with PDC at any time. 
Although, individually, a few of the factors considered 
above weigh in the favor of a finding that Mr. Clark was an 
employee, on balance the evidence preponderates in favor of a 
finding that plaintiff was an independent contractor. Therefore, 
the Court concludes that bases on the law and the facts that PDC 
could terminate its relationship with plaintiff, with or without 
cause, after completion of the last "book" assigned to plaintiff. 
Judgment is ordered in favor of defendant. 
Dated this tf day of (/yU^^ , 1992. 
BY THE COURT 
SUBMITTED BY: STATE OF UTAH ) 
COUNTY OF UTAH ) )SS 
)WAREMD. FLINT 
Attorney for Defendants 
, th« und*ri9n«d, Cjtrk of tht Fourth Dferibt Oaurt 
a V,!*P. County, Utah, de h«rtby ctrtify that the 
in.-*.?** zr.d foregoing is a tru* and fuft copy of zt\ 
* i$.n* exjn-»r:
 c n K* in my office as si>ch Cleric 
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Case No. 91040806 
The case of Cecil Eugene "Sonny" Clark v. Phone 
Directories, Inc. et. al, No. 91040806, came on for trial before 
• the Honorable Ray H. Harding of the Fourth Judicial District Court 
;• of Utah on August 27, 28 and September 22, 1992. The plaintiff 
| was represented by counsel John Preston Creer and the defendant 
:• was represented by Edward D. Flint. 
;i After reviewing all the evidence, the Court entered 
i Findings of Fact and Conclusions of Law. Based on these Findings 
and Conclusions, the Court hereby adjudges and decrees as follows: 
1. Cecil Eugene "Sonny" Clark was an independent 
:i contractor; 
2. A judgment of no cause of action is entered against 
plaintiff; and 
3. The case is dismissed with prejudice. 
Dated this z day of ^&f^> 1992, 
SUBMITTED BY: 
EDWARD D". FEINT 
Attorney for Defendants 
BY ORDER OF THE COURT: 
APPROVED AS TO FORM: 
JOHN PRESTON CREER 
ttorney for Plaintiff 
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JOHN PRESTON CREER (0753) 
Attorney for Plaintiff 
1200 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 538-2300 
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY 
STATE OF UTAH 
CECIL EUGENE "SONNY" CLARK, 
Plaintiff, 
vs. 
PHONE DIRECTORIES COMPANY, INC., 




CASE NO. 910400806 
(930462-CA) 
JUDGE RAY M. HARDING 
On the 18th of May, 1993, at the hour of 9:00 a.m., counsel for the plaintiff 
and defendants appeared in Court to argue Defendants' Amended Motion to Amend 
the Answer. The Court having heard the arguments of counsel and having 
reviewed the Memorandum in Support and opposing the Motion, the Court hereby 
enters an Order denying the Defendants' Amended Motion to Amend the Answer. 
The Court issued a Memorandum Decision on October 6,1993. 
Dated t h i s ^ £ _ day of October, 1993. 
BY THE COURT: 
^^^S 
Approved as to Form 
Edward D. Flint 
Attorney for Phone Directories 
Company, Inc., a Utah corporation, 
and Marc Bingham 
